
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

The Prudential Insurance Company of America

for Redetermlnatton of a Deficiency or Revlsion
of a Determinatlon or Refund of Corporation
Franchise Tax under Artlcl-e 33 of the Tax Law for
the Years 1975 - 1979.

AFFIDAVIT OF MAILING

in a postpald properLy addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addresaee is the petltloner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Is an employee
of the State Tax Conrmisslon, that he ls over 18 years of age, and that on the
8th day of May, 1985, he served the within notice of Decislon by certifled nalL
upon The Prudential Insurance Company of America, the petltloner ln the wlthln
proceedLng, by enclosing a true copy thereof in a securely sealed postpaid
wf,apper addressed as follows:.

The Prudenti.al Insurance Company of Anerlca
Attn: Charles H. Rlchardson, Vice President
PrudentLaL PLaza
Newark, NJ 07101

and by depositlng same enclosed
post offlce under the excluslve
Service wLthln fhe State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
8th day of May' 1985.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

The Prudentlal- Insurance Company of America

for Redetermination of a Deficiency or Revislon
of a Deternination or Refund of Corporation
Franchise Tax under Article 33 of the Tax Law for
the Years 1975 - 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he ie over 18 years of age, and that on the
8th day of May, 1985, he served the withln nottce of DecisLon by certifled nall
upon Francls A. Goodhue, Jr., the representatlve of the petitioner in the
within proceeding, by encloslng a true copy thereof in a securely sealed
postpald rtrapper addressed as follows:

Francis A. Goodhue, Jr.
Dewey, Ball-antine, Bushby, Palmer and Wood
140 Broadway
New York, NY 10005

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitioner hereLn and that the address set forth on said wrapper ls the
last known address of the representative of the petitioner.

Sworn to before me this
8th day of May, 1985.

ster oaths
sec tLon 174

x
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May 8 ,  1985

ltre Prudenttal- Insurance Cornpany of AmerLca
Attn: Charles H. Richardson, Vlce President
PrudentiaL PLaza
Newark, NJ 07101

Gentlemen:

Please take notlce of the Decision of the State Tax Conrmisslon encl-osed
herewith.

You have now exhausted your right of revlew at the administrative l-evel-.
Pursuant to sect lon(s) 1090 & 1519 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Conrnisslon may be Lnstituted only
under Articl-e 78 of the Civl1 Practice Law and Rules, and must be comenced ln
the Supreme Court of the State of New York, Albany Countyr wLthin 4 months from
the date of thl-s not ice.

Inqulries concerning the computation of tax due or refund allowed ln accordance
with this decision nay be addressed to:

NYS Dept. Taxatlon and FLnance
Law Bureau - Lltigation Unlt
Buil-dlng /19, State Campus
A]-banyr New York L2227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet i tLonerrs Representat ive
Francls A. Goodhue, Jr.
Dewey, Bal-l-antine, Bushby, Pal-mer and Wood
140 Broadway
New York, NY 10005
Taxlng Bureaurs Representatlve



STATE OF NET.I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

TIIE PRUDENTIAL INSUMNCE COMPANY OF AMERICA

for Redetermlnatlon of a DeficLency or for
Refund of Franchlse Tax on Insurance Corpo-
ratlons under Artlcl-e 33 of the Tax Law for
the Years 1975 through 1979.

DECISION

Petltloner, Prudential Insurance Company of Anerica, PrudenttaL PLaza,

Newark, New Jersey 07101 flLed a petltLon for redetermlnatlon of a deflclency

or for refund of Franchise Tax on Insurance Corporatlons under Article 33 of

the Tax Law for the years 1975 through 1979 (Fl le Nos. 28046 and 39076).

A fonnal hearlng was held before Arthur Brayl Hearing Officer' at the

offlces of the State Tax Couml-ssion, l\ 'ro World Trade Centerl New York, New York

on Apri l  25, 1984 at 9:15 A.M. wtth al l  brLefs to be submltted on or before

August 22, 1984. Petltloner appeared by Dewey, Ballantlne, Bushby, Palmer &

Wood (Francis A. Goodhue, Jr. ,  Esq.,  of  counsel) .  The Audit  Divls lon appeared

by John P. Dugan, Esq. (WilLian Fox, Esq.,  of  counseL).

ISSUE

Whether, in deternining Prudentialfs rrentire net lncome" under Artlcle 33

of the Tax Law, the nodiflcations required to be made to Prudentialrs federal

taxable tncome by $1503(b) of the Tax Law are to be made with reference to the

definltions set forth in the taxable lnvestment ineome computatlon ln $804 of

the Internal Revenue Code, or whether such modiflcatlons are to be nade wlth

reference to the defl.nltlons Ln the gain from operations computatlon In $809 of

the Internal Revenue Code.
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FINDINGS OF FACT

1. Durtng each of the years in lssue, The Prudentlal Insurance Company of

America (trPrudentlaltt) nas a mutual lnsurance company incorporated Ln New

Jersey with its prlncipal place of business ln Newark, New Jereey. Prudentlal

carrled on an lnsurance buslness in New York and elsewhere and wae cLasslfled

for Federal lncome tax purposea as a llfe lnsurance company under Subchapter L

of the Unlted States Internal Revenue Code of 1954,

2. During each of the years in issue, Prudent lal  f l led a U.S. Ll fe

Insurance Company Income Tax Return (ttFederal- Form 1120Lr').

3. Durlng each of the years in issue, Prudentlalre galn from operatlon8

before lts deductlon for dlvidends to pol.lcyhol-ders exceeded lts taxable

Lnvestment income. However, lts dlvldends to pol-lcyhoLderg exceeded this

excess by more than $250,000.00, so that the l ln i tat lon on the deduct lon for

dividends to pollcyholders applled. As a resuLt, Prudentlal'e galns fron

operations and consequently lts llfe insurance company taxable income was its

taxable lnvestnent income minus $2501000.00.

4. In the computatlon on the U.S. Llfe Insurance Conpany Income Tax

Return (t'Federal Returntt) of both taxable lnveetment income and gal.n from

operatlons, the total amounts of tax-exempt lnterest and dlvidends recelved

from other corporatlons are set forth first. There ls next excluded the 
i

amounts shown as being the poJ-icyholdersf share of such ltems. Flnally, the

balance, whlch is the companyts share of tax exempt Lnterest and corporate

divldends, ls set forth and lncluded as items of lncome.

5. Thereafter, ln arrivlng at taxabl-e lnvestnent income and galn from

operatlons, a deductlon ls taken for the companyts share of tax exemPt lntereet
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and a dividends received deduction equal to 85 percent of the companyts share

of dlvldends received ls taken.

6. Although the computations of taxable investment income and gain from

operatlons before dlvldends to pol,lcyholders both exclude the pollcyholdersl

share of tax exempt lnterest and the po1-lcyholdersr share of dlvldends recelved

and al-though both computations allow deductLons for the companyts share of tax

exempt lnterest and 85 percent of the conpanyts share of divLdends recelved'

the policyholdersr share and the companyts share of each of the respective

items are not the same for purposes of computlng taxable invegtment lncone, as

they are for purposes of computlng galn from operations before divldends to

pol lcyholders.

7. The percentages representing the conpanyrs share, for purposee of

computlng taxable investment l-ncome under Internal Revenue Code sectlon 804,

and the companyrs share utlllzed for computlng gains from operations under

section 809 of the Internal- Revenue Code during each of the years in lseue are

as fol lows:
t

SectLon 804 Percentage Sect lon 809 PercentageYear

r97 5
r976
t977
r9  78
r979

27.676078952
27.L80408997"
26.387 185812
27.43704Lr67"
26.07 2947092

53.602073732
54 .090186832
52.222975752
52.40429t407"
50.942150207"

8. DurLng each of the years in issue, Prudential deducted, as an investment

expenae ln arriving at investment yleld, the entlre portion of the New York

State franchlse tax that lras measured by income. In addltlon, Prudential

deducted, in computlng gaLns from operatlons before dlvldends to polLcyholders,

the entire portion of the New York State franchise tax that lras measured by

premlums.
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9. For each of the years in issue, Prudential fl l-ed tax returns under

ArtLcl-e 33 of the New York State Tax Law on a State of New York Franchlse Tax

Return for Insurance Corporatlons and tlnely paid the taxes sholtn thereon to be

due ln the following anounts:1

Year Amount of Tax

I th" title of the return was slightly

2 R"f"r"nces are to the New York state
corporations for 1979. The numbering of

$  9 ,810 ,080 .46
10 ,125 ,521 .00
10 ,963 ,126 .00
L2,493,896.00
r r ,952 ,514 .  00

dlf ferent ln 1975.

franchise tax returns for lnsurance
the forms for earlLer years ls dlfferent.

L975
1976
r977
r978
r979

10. Durlng each of the years ln lssue, ln arrlvlng at entlre net lncome on

Schedule B of the New York State return, Prudential reported as federal taxable

lneome the anount of llfe insurance conpany taxable lncome shown on Federal

Forn 1120L for the correspondlng year. To federal- llfe lnsurance company

taxable income Prudentlal added back as the I'Dlvldend recelved deductlon taken

Ln computlng line 23t' and the 'tlnterest lncome not lncluded ln l-lne 23", the

section 804 percentage of sueh items whLch tt had deducted in computlng lts

taxable investment incone on Schedule C of lts federtl t.t,r.o".2

11. On Schedule B of the New York State return durlng each of the years ln

lssue Prudential added back the section 804 pereentage of that portlon of the

New York State franchlse tax measured by income which it had deducted Ln

computlng lts taxable investment Lncome on schedul-e C of lts federaL return.

L2. PrudentLal also subtracted on schedule B of the New York State returna

the sectlon 804 percentage of (a) dtvtdends from subsldiaries (1975 and L977
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only), (b) 50 percent of other dl-vl-dends,

prior to L974 and (d) foreLgn taxes taken

re turn  ( Ig75 -  Ig77) .3

13. The Audit  Dlvis ion lssued not ices

fol lows:

installment sales nade

petLt lonerrs federal

(c) gains frou

as a credlt on

of deflcl.ency to Prudential as

Date Issued
Year

In Issue

Asserted
Deficlency

Of Tax Interest Total

A u g u s t  2 ,  1 9 7 9  1 9 7 5  $  7 3 , 3 4 4 . 0 0  $ 2 1 , 0 8 7 . 8 7  $  9 4 , 4 3 1 . 8 7
S e p t e u r b e r  1 0 ,  L 9 7 9  L 9 7 6  $ 1 1 6 , 3 5 1 . 0 0  $ 2 4 ' 8 9 1 . 0 7  $ 1 4 1 , 2 4 2 , 0 7
S e p t e m b e r  1 0 ,  1 9 7 9  1 9 7 7  $ 1 2 0 , 5 0 6 . 0 0  $ 1 5 , 5 3 6 . 9 6  $ 1 3 6 ' 0 4 2 . 9 6
M a y  1 9  ,  1 9 8 2  1 9 7 8  $ 2 8 5 , 1 8 5 . 0 0  $ 9 6 , 9 6 3 . 0 3  $ 3 8 2 , 1 4 8 . 0 3
l {ay  19  ,  1982 1979 $227 '332.00  $57 ,969 .24  $285 '  301 .  24

14. Each Statement of Audlt Adjustnent for the years 1975 through L977

explalnedr in relevant part, that the Audlt Dl-vislon determlned deficlenciee on

the ground that rr[s]lnce NY lncome is computed based upon the gain fron opera-

tions, al-I- NY urodifieatlons used in arrivlng at entLre net income muat also be

those amounts used ln computing federal- gain fron operationsrt. The Statement

of Audlt Adjustnent for each of the years 1978 and 1979 explained that rr[w]hen

federal taxable Lncome ls based upon galn from operatlons' all adjustments ln

arrlvlng at Nelr York entire net Lncome must be from Schedule E--Galn from

Operat ions.. . [ t ]he dividend received deduct ion, the federal  tax exempt lncome'

[the] New York State franchlse tax deductLon, and the 502 divldend deduction

have been adJusted accordlnglyrr.

15. In computlng the deficLencies referred to ln the 1-ast paragraph, the

Audlt Divlsion (1) added back to and subtracted from federal taxable lncome as

shown on Schedule B of the state returns the sectLon 809 percentages of the

3 p"alatoner has conceded that the deductions for foreign taxes far L976
and L977 lrere not allowable.
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ltens referred to in paragraphs 10, 11, and 12 above, rather than the sectlon

804 percentages of such items as Prudenttal had done; and (1t) added back to

federal. taxable lncome the entire portlon of the New York franchise tax meaeured

by premiums that was incl-uded ln the deductlons from total lncome shortn on llne

19 of Schedul-e E of Prudent lal ts federal  return.

16. The instructlons lssued by the Department of Taxatlon and Flnance with

respect to the state return provlded that a taxpayer whose federal taxable

income nas measured only by gain from operatlons ehould use the section 809

percentage shown on Schedul-e E of the Federal return in deternining the companyfs

share of tax exempt lncome and dtvldends recelved deductions to be added back

ln arrlving at entire net Lncome for purposes of the ArtLcle 33 tax. The

Lnstructions also provided that in the case of life insurance compaales whose

federal taxable income is computed on the basis of taxable Lnvestment lncome

plus one-half of the excess of gains from operatlons over taxable lnvestment

should utllize both the section 804 percentage shown on Schedule C of the

federaL return and the sectLon 809 percentage shown on Schedul-e E of the

federal return.

L7. The partles have agreed to changes ln the flgures reflected ln the

Notlces of Defleiency and accompanying Statements of Audlt AdJustnent and, as a

result, have stipulated that the correct amounts of deflclencles are as follows:

I f  Prudent ialrs PosLt ion I f  Prudent lalrs PositLon Is
Year Is Sustained Determl.ned To Be Erroneous

r975
r976
1977
1978
1979

-0-
$13 ,514
$ t l , g32

-0-
-0-

$  70 ,766
$114 ,109
$121 ,883
$260 ,951
$ 209,  339

18. That Ln accordance wlth sectlon 307(1) of the New York State Adnini-

stratlve Procedure Act, Prudentlalts proposed flndlngs of fact have been
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substantially adopted and lncorporated herein. It ls noted, however, that

proposed f lndlng of fact rr l6rr  ls reJected because i t  is in the nature of a

legal conclusion. In addltlon, proposed flndl.ng of fact rflgrr ls reJected as

unnecessary to the deteruination.

CONCLUSIONS OF LAI'I

A. Ttrat, in general, sections 1501 and 1502 of the Tax Law impose a

franchise tax on lnsurance corporations computed upon the greatest of one of

four bases: (1) al located ent ire net income; (2) al located business and

investment capital; (3) allocated entLre net Lncome plus compensatl.on pald to

offLcers and certain sharehol-ders; or (4) $125.00 plus a speclf led fract lonal

amount per doLl-ar of allocated subsldlary capltal. In thls lnstance' only the

computation of entlre net income ls Ln lssue.

B, That durlng the period ln issue sectton 1503(a) of the Tax Law provided:4

"S 1503. Computatlon of entire net lncome

(a) The entLre net income of a taxpayer shall be its total net
Lncome from all- sources whlch shall be presumably the same as the
llfe lnsurance company t surance comPany

ome or , as the case may be, which the
taxpayer is required to report to the United States treasury depart-
ment, for the taxable year or, ln the case of a corPoratlon exemPt

t not exempt from tax under section fifteen
hundred one, the taxabl-e incooe which such taxpayer would have been
requlred to report but for such exemption, excePt as hereinafter
provlded." (emphasls added).

C. Section 1503(b) provldes nodlficatlons to be made ln computlng entlre

net Lncome. Paragraph 2 of sectton 1503(b) provldes that entlre net lncome

shaLL be determlned wlthout the excluslon, deduction or credLt of certaln

tt-  I t  Ls recognized that
effect lve Deeember 8, I978,
the phrase tttaxable incone

section 10 of Chapter
amended sectlon 1503

of partnershiptt .

480 of the Laws of 1978,
of the Tax Law by lnserting
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l tems. one of these i tems ls set forth ln Tax Law $1503(b)(2)(G) whlch, dur lng

the perlod ln iseue, provl .ded as fol lows:5

"(G) ln the case of a llfe Lnsurance company, the provlsions of
subparagraph (B) of thls paragraph shall not apply to the poltcy-
hol-derfs share of the ltems described ln such subparagaph. For
purposes of thls subparagraph, the policyholderrs share of such ltems
means the amount, lf any, of each sueh ltem excludable ln determlnlng
taxable investment income or gaLn or loss from operatlons under
sections eight hundred four or elght hundred nlne, respectively, of
the internal- revenue code.r'

D. That sl.nce entire net income ln this l-nstance Ls prenl.sed upon llfe

lnsurance taxable income whieh ls requlred to be reported to the Unl.ted States,

a brief examlnation of the Federal prlnciples for the taxation of insurance

corporatlons is warranted.

E. That sectl-on 802(b) of the Internal Revenue Code, whtch sets forth the

basic scheme for taxation of llfe insurance companles, deflnes llfe Lnsurance

taxable income as fol-l-ows:

rr(b) Llfe Insurance Company Taxable Income Deflned.- For purposes
of thts part, the term ttll-f e insurance eompany taxable incomett means
the sum of-

(f) the taxable investment lncome (as defl-ned Ln sectlon 804)
or,  i f  smal ler,  the gaLn from operat ions (as def lned ln sect lon 809),

(2) if the gain from operatlons exceeds the taxable investment
ineome, an amount equal to 50 percent of such excess, plus

(3) the amount subtracted from the pollcyholdersr surplus
account for the taxable year' as determtned under sectlon 815.tt

F. That sectlon 802(b) of the Internal Revenue Code establlshes that

galns from operatlons, as defined Ln sectlon 809 of the Internal Revenue Code,

ls not necessarily deternlnatlve ln computtng llfe insurance company taxable

lncome. In this l"nstance, the parties have stlpulated that petltLonerts total

Federal Taxable Income was the amount by whlch taxable investment income

5 lt is acknowledged that section 33 of Chapter 788 of the Laws of lg78'
effective December 31, 1978, relettered former subparagraph (G) as subparagraph
( r ) .
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exceeded $250,000.00. Thus, the galns from operatlons calcul-atl.on, although

requlred to be conputed, baslcal ly had no effect on pet i t ionerts federal

taxab le  lncome [see H.  R.  Rep.  No.  432,  Par t  2 ,98 th  Cong. ,  2nd Sess lon  1391

(  1e84) I  .

G. That slnce petltlonerts federal taxable income was based on taxable

lnvestment lncone and not gains from operatlonsr petitioner proPerl-y applled

the companyfs shares computed under section 804 of the Internal Revenue Code

pertaining to taxable investment income.

H. That it Ls noted that slnce petltl.onerts federal taxable lncone waa

based upon taxable investment Lncome, the instructiona accompanying the State

of New York Franchl.se Tax Returns for Insurance Corporations were lnappllcable.

I. That the petltion of The Prudentlal Llfe Insurance Company of Anerlca

ls granted and the notices of deficleney are to be nodifled ln accordance wlth

Findtng of Fact rr17rr.  the not ices of def ic iencyr as modLfled, are sustal-ned.

DATED: AJ-bany, New York STATE TN( COMMISSION

MAY O B 1985
PRESIDENT

COMMISSIONER

\ \


